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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 
 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

11th August‟2017 

 

TITLE SUIT NO. 8/2014 

Smt. Rashmi Saikia 

Wife of (L) Mahananda Saikia 

C/o Sri Bhadraswar Saikia 

Resident of Indira Nagar, PO-Tezpur 

Mouza- Mahabhairab,  

District – Sonitpur, Assam                   

 ----- Plaintiff                 

-Vs.- 

1. (1)Smt. Mira Saikia 

Wife of (L) Golap Saikia 

2. Sri Upananda Saikia 

Son of (L) Golap Saikia 

Both are residents of – 

Kochgaon, PO- Biswanath Chariali 

Mouza – Sakomata 

District – Sonitpur, Assam               

----- Defendants 

1. Sri Suren Saikia 

2. Sri Anil Saikia 

Both sons of (L) Gangaram Saikia 

3. Smt. Tara Saikia 

Wife of (L) Gangaram Saikia 

4. Sri Durlab Saikia @ Sri Durlab Koch 

Son of (L) Jogen Saikia 

5. Smt. Anima Saikia 



 

 

6. Smt. Aprana Saikia 

Both daughters of (L) Jogen Saikia 

All are Residents of - 

Kochgaon, PO- Biswanath Chariali 

Mouza – Sakomata 

District – Sonitpur, Assam 

   ----- Proforma Defendants 

 

This suit for a decree of declaration, partition and consequential relief of permanent 

injunction came up for final hearing on 13-07-2017. 

 

Counsel for Plaintiff : Sri. Ajoy Paul 

Counsel for Defendant  : Sri. Pramodh Sarma 

 

JUDGMENT 

(1) This is a suit for a decree of declaration, partition and consequential relief of 

permanent injunction.  

 

Plaintiff’s Case: 

(2) The plaintiff‟s case is that she got married to (L) Mahananda Saikia on 08-10-

2009 as per Hindu rites and customs. Since the marriage the plaintiff lived in the 

matrimonial house at village Kochgaon. After the death of her husband her in-laws 

subjected her to physical and mental cruelty to force her to leave the matrimonial 

home. Finally, the plaintiff was compelled to leave the matrimonial home in 

March‟2013.  

 

(3) The plaintiff‟s father–in-law (L) Golap Saikia along with his two brothers (L) 

Gangaram Saikia & (L) Jogen Saikia were joint owner and possessor of schedule „A‟, 

„B‟, „C‟, „D‟ & „E‟. It was partitioned amongst them during their lifetime & each of them 

had separate possession of their respective shares without having any proper partition 

in the respective revenue records, and after them their legal heirs are enjoying their 



 

 

shares. The father-in-law of the plaintiff died leaving behind (L) Mahananda Saikia and 

the defendants of the suit as his legal heirs and successors. No partition has taken 

place as regards the respective shares of the ancestral land amongst deceased 

husband of the plaintiff and the defendants. Plaintiff‟s deceased husband during his 

lifetime also did not dispose of any part his share in the ancestral land.  

 

(4) After the death of plaintiff‟s husband she became the owner of the half of 1/3rd 

share owned by her deceased husband of the plot of land mentioned in different 

schedules. The plaintiff asked for her separate share in the suit land from the 

defendants for her livelihood but the defendants refused and threatened her of dire 

consequences. Thus, the plaintiff obtained the information of the various schedules 

through Right to Information Act. It revealed that in Schedule A - E name of (L) Golap 

Saikia was mutated & in some places his the name of defendants & (L) Mahendra 

Saikia was also mutated. As on date of institution of the suit the plainitff is not sure as 

to her exact share of land which she will be entitled to in different pattas described in 

the different schedule of this plaint, therefore, she reserves her rights to know about 

her entitlement of actual share during proceeding of the suit & claim thereof. It was 

also mentioned in the plaint that after the death of plaintiff‟s husband, the defendants 

have disposed of some portions of joint ancestral land without consent of the plaintiff 

and also without giving any share to her out of the sale consideration. Thus, the 

present suit was filed with the following prayers:  

(i) Decree the suit declaring the right, title and interest of the plaintiff over 

half share of land owned and possessed by her husband out of the total 

1/3rd share of land owned and possessed by father-in-law of the plaintiff 

late Golap Saikia;  



 

 

(ii) Preliminary decree in the suit for partition of the share of plaintiff out of 

the total land mentioned in schedule „A‟ to „E‟; 

(iii) Pass an order appointing the Circle Officer, Biswanath Chariali, 

Biswanath Chariali Revenue Circle as Commissioner or any other 

competent Revenue Authority to effect the partition;  

(iv) Pass final decree of partition as to the separate share of the plaintiff 

after getting the report of commissioner & to put the plaintiff into khas 

possession thereof; 

(v) Decree the suit for permanent prohibitory injunction restraining and 

prohibiting the defendants from alienation or other wise encumber any 

portion of land left by late Golap Saikia at the time of his death till 

disposal of the suit land and giving effect to the decree of partition ; 

(vi)  decree the suit for mesne profit against the defendants ; 

(vii) All costs of the suit against the defendants; and  

(viii) Any other relief or relief(s) deem fit and proper by the Court. 

 

Defendant’s Case: 

(5) The defendants No.1and 2 contested the suit by filing a joint written statement. 

They stated that the suit is not maintainable & there is no cause of action for 

institution of the suit. Suit is barred by estoppel, waiver and acquiescence & the plaint 

is not properly signed and verified by the plaintiff. The reliefs sought are not specific & 

cannot be granted to the plaintiff. Plaintiff lied that after the death of her husband she 

was subjected to physical and mental cruelty by her in-laws to leave to the matrimonial 

home & that‟s why she left her matrimonial house. It was also prayed that the suit is 

bad for non-joinder of necessary parities, same being, eleven nos. of legal heirs left 

behind by Padumi Saikia, Makoi Saikia @ Makopi Bora & Tagar, all daughters of (L) 

Golap Saikia. The 11 eleven nos. of legal heirs have their right, title and interest in the 



 

 

suit land by virtue of inheritance of their mothers.  Furthermore, the plaintiff has 

deliberately failed to mention in her plaint how much land was owned and possessed 

by her father-in-law by virtue of inheritance and her claim about 1/3rd share of what 

measurement of land that her deceased husband was entitled to.  

 

(6) Defendants stated that (L) Dhaniram Saikia was the original pattadar, was the 

owner, title holder and possessor of land measuring 52 bighas under five numbers of 

patta bearing No.44,45,50,51 and 53, as stated in the schedule of the plaint. But after 

selling land therefrom, his three sons namely, (i) Late Gangaram Saikia, (ii) Late Jogen 

Saikia and (iii) Late Golap Saikia came into possession of 30 bighas 3 kathas 13 lessas 

of land, and this subsequently devolved to their legal hers by way of inheritance.  

 

(7) It was further submitted that (L) Mahananda Saikia was suffering from liver 

cirrhosis and on 31-12-2010 he was taken for treatment at Guwahati but considering 

the non-improvement of his health the husband of the plaintiff was taken to 

Visakhapatnam on 09-11-2012 and admitted there. However, his condition detoriated 

& he ultimately he died on 06-05-2012. Defendant No.2 took plaintiffs‟ husband to 

Visakhapatnam along with Rajesh Mita and Sri Uttam Dutta & an amount of more than 

Rs.6,00,000/- (Rupees Six Lakhs Only) was expended by the defendants for treatment 

of (L) Mahendra Saikia by taking loan from different persons. Moreover an amount of 

Rs.30,000/- (Rupees Thirty Thousand Only) was paid by the defendant No.1 from her 

pension and by selling 2 cows. All funeral expenditure were also borne by the 

defendants. Thereafter, the defendant No.2 sold 1 Katha of land covered under Dag 

No.511, PP No.50 situated at Vilalge Kochgaon, Mouza- Sakomatha on 30-08-2013 for 

an amount of Rs.1,65,000/- (One Lakh Sixty Five Thousand Only) for repayment of 

loan taken by the defendant No.2 from different persons for treatment of (L) 

Mahananda Saikia. Plaintiff took with her all the vouches & medical bills and therefore, 



 

 

it is not available with the defendants. It was further pleaded by the defendants that 

although the plaintiff is entitled to get share of the properties left by her husband, 

however all amounts expended for his treatment should be adjusted from the share of 

(L) Mahananda Saikia. The defendants never denied the right of plaintiff‟s share in the 

land, being the legally married wife of (L) Mahananda Saikia, however, plaintiff is not 

entitled to get 1/3rd share as the defendant No.1 being the mother of (L) Mahananda 

Saikia is also his Class-I legal heir & hence, entitled to have 50% share left by (L) 

Mahananda Saikia. Thus, it was prayed that the suit be dismissed. 

 

(8) Upon perusal of the pleadings of both parties and hearing learned advocates of 

both sides, the following ISSUES are settled:  

1. Whether there is any cause of action for the suit? 

2. Whether the suit is maintainable in its present form?  

3. Whether the suit is bad for non-joinder of necessary parties?  

4. Whether the suit is properly valued and adequate court fee has been paid as 

per provision of law? 

5. Whether the plaintiff was compelled to leave her matrimonial home by the 

defendants? 

6. Whether the plaintiff is entitled to have one-third (1/3rd) share of the suit land? 

7. Whether the plaintiff is entitled to the reliefs as prayed for?  

8. To what other relief/reliefs the parties entitled?  

 

(9) During trial, the plaintiff examined herself as PW-1 & exhibited her RTI letter 

(Ext.1) & 7 jamabandi (Ext.2-6). PW-2 Sri Prakash Saikia also deposed on behalf of 

plaintiff. Smt. Mira Saikia deposed as DW-1 & she exhibited 5 jamabandi as Ext.Ka to 

Unga. DW -2 Smt. Mira Bhuyan, DW -3 Sri Upananda Saikia and DW-4 Sri Uttam Dutta 

deposed on behalf of defendants. Records reveal that Lat Mandal Sri Bharat Ch. Das 



 

 

deposed as Official Witness & exhibited few documents. During hearing of the 

argument it revealed that the documents exhibited by the Official Witness (Lat Mandal 

Sri Bharat Ch. Das) has been marked numerically as „1‟, „2‟, etc though the similar 

numbering was done for the documents exhibited by the plaintiff. Therefore, for 

convenience in understanding the documents exhibited by Official Witness was 

directed vide order in the Case Record to be marked alphabetically as „A‟, „B‟, etc.  

 

DISCUSSION, DECISION AND REASONS THEREOF- 

(10) I have carefully perused the evidence, oral and documentary, and the materials 

available on the case record. Both sides submitted written argument running to several 

pages & also lead oral argument. The issues are decided herein below in light of the 

materials available on record and submissions made.  

 

ISSUE NO.1: Whether there is any cause of action for the suit? 

(11) Plaintiff claimed that the cause of action for the suit arose when she asked for 

a share from her husband (L) Mahananda Saikia‟s property but the defendants 

refused. The defendants denied this and they claimed that the plaintiff never asked 

them anything regarding share and has instituted this suit simply to harass them. 

They also claimed that she would get what is due to her after deduction of her 

husband‟s medical expenses and funeral expenses. Pertinent to mention that none of 

the parties forwarded any argument on this issue during the argument stage. 

 

(12) I am of the considered opinion that there is a dispute between the parties 

regarding the plaintiff‟s share in her husband‟s property and which needs adjudication 

Hence, issue no.1 is settled in favour of plaintiff. 

 

ISSUE NO.2: Whether the suit is maintainable in its present form? 



 

 

AND 

ISSUE NO.3: Whether the suit is bad for non-joinder of necessary parties? 

(13) Issue nos.2 & 3 are taken-up together as it was a common defence taken-up 

by the defendant. Defendants claimed that the suit is bad for non-joinder of the 

eleven nos. of legal heirs left by Padumi Saikia, Makoi Saikia @ Makopi Bora & Tagar, 

and therefore not maintainable. 

 

Argument on behalf of Plaintiff: 

(14) It was argued on behalf of plaintiff that necessary party is a party without 

whose presence the Court could not come to a just and fair conclusion. A party against 

whom no relief is sought cannot be termed as necessary party and therefore suit 

cannot be defeated because of non-joinder of such proper party. Plaintiff denies that 

11 persons mentioned in the written statement are heir of Padumi Saikia, Makoi Saikia 

and Tagar or that they have any right, title, interest and possession on the suit land 

and are necessary party in the suit. Therefore, it is the defendants who have to prove 

as to how they are necessary party in the suit. DW-1 in her cross-examination stated 

that Golap Saikia died long ago & that after his death the suit land has been mutated 

in the name of his three sons only. Though she subsequently stated that name of 

Padumi Saikia has been mutated in the suit land but she does not know in which land. 

Cross-examined of DW-1 revealed that name of Tarun Bhuayn (s/o Padumi) was 

mutated in one of the land but the Jamabandi revealed that it was for 1 bigha of land 

by way of purchase from one Sarbeswar Bhuyan and not by way of inheritance from 

Dhaniram Saikia. DW-2 in his cross-examination admitted that only 3 sons of (L) 

Dhaniram Saikia had been enjoying the entire suit land by getting their named mutated 

in the revenue record. After their death their heirs including have been enjoying the 

suit land. DW-1 admitted that Padumi Saikia died in between 1980-1985, Tagar Saikia 

died in the year 1985 & Makoi died in year 1990 & she does not know the names of 



 

 

her heirs if any. The defendant produced a daughter of Padumi Saikia as witness as 

DW-3 & in her cross-examination DW-3 admitted that she does not know the suit land 

or anything in connection to her mother‟s alleged inheritance. She also stated that she 

or her brothers and sisters never claimed any share in the suit land. From such 

evidence on record it is clear that the suit land mentioned in schedule A to E was 

absolute property of three sons of (L) Dhaniram Saikia & after their death their 

successors become absolute owner thereof. The daughters of (L) Dhaniram Saikia had 

no right, title and interest on the suit and consequently their successors have not 

acquired any right, title and interest on the suit land by way of inheritance & therefore, 

they are not necessary party in the suit.  

 

Argument on behalf of Defendants: 

(15) The defendants argued that the suit land is joint family un-partitioned property 

owned by (L) Gangaram Saikia, (L) Jogen Saikia and (L) Golap Saikia. The plaintiff 

claimed that the said property was partitioned among them but could not prove the 

said fact of partition by adducing evidence. The plaintiff in her cross-examination 

admitted that she does not know about the total area of the land or its details. 

Moreover, the legal heirs of the 3 daughters of (L) Dhaniram Saikia namely Padumi 

Saikia, Makoi Saikia and Tagar Saikia, have not been made parties in the suit in spite 

of being categorically mentioned in the written statement. Furthermore, (L) Gangaram 

Saikia‟s daughter Smt. Lily Saikia has also not been made party to this suit. Thus, total 

eleven (11) numbers of legal heirs have been left out without making them parties in 

the suit, who happens to be necessary parties to the suit.  

 

(16) In support of his argument ld. counsel for the defendants cited the decision in 

J.S.Yadav Vs. State of U.P & Ors., 2011 (102) AIC 192 (SC), wherein, it was held that, 

“No order can be passed behind the back of a person adversely affecting him, and if 



 

 

passed, is liable to be ignored being not binding on such party…… impleadment of 

necessary party is mandatory and in case of non-joinder of necessary party, the 

plaintiff maynot be entitled for the relied sought by him.” The Hon‟ble Gauhati High 

Court in the case of Nagen Singha –Vs- State of Assam & Ors, 2016 (1) GLT 674, 

discussed a similar matter where the married sisters were not impleaded in a suit for 

declaration of right, title & interest. It was held that in a suit regarding share in a joint 

property when the sisters of the plaintiff was not impleaded, the suit becomes not 

maintainable in the absence of all the legal heirs of his predecessor-in-interest. In 

Shashidhar & Ors. Vs. Ashwini Uma Mathad & Ors., 2015 (148) AIC 145 (SC) a 

division bench of Hon‟ble Apex Court while dealing with a matter regarding „Suit for 

partition and separate possession‟ observed that “In a suit filed by a co-sharer, 

coparcener, co-owner, as the case maybe, for partition and separate possession of 

his/her share qua others, it is necessary for the Court to examine, in the first instance, 

the nature and character of the properties in suit such as who was the original owner 

of the suit properties,  how and by which source he/she acquired such 

properties……how devolution of his/her interest in such property took 

place……whether the properties in the suit are capable of being partitioned 

effectively…… whether all properties have been included in the suit and all co-sharers, 

coparcener, co-owners or joint owners are made parties……Such issues required to be 

answered by the Court on basis of family tree” In Arjun & Ors. Vs. Jhagdu & Anr., 

2012 (115) AIC 333 (ALLD. HC) Hon‟ble Allahabad High Court agreed with Lower 

Appellate Court‟s decision that residing in different portions of joint property doesn‟t 

amount to formal partition. However, it was also observed that in making final decree 

actual occupation, residence and construction by any party must be given due regard 

& party not having equal area in actual use, may be compensated in terms of money 

to be paid by party, who has larger area.  

 



 

 

My Decision & Reasons Thereof: 

(17) I have given the submission of both sides due consideration and also have 

gone through the evidences forwarded & citations submitted. In the present case it is 

seen that the plaintiff has denied that the suit-land is undivided property between (L) 

Dhaniram Saikia, (L) Gangaram Saikia &  (L) Jogen Saikia. Perusal of evidence of Lat 

Mandal Sri Bharat Ch. Das is important here. During examination he mentioned that 

Ext.G(1) is the Jamabandi of PP No.50 Dag No.511 of Kochgaon for 6 Bighas 1 Katha 

& the name of the original pattadars Gangaram Saikia, Golap Saikia and Sarbeswar 

Koch. In place of Golap Saikia, names of Upananda Saikia, Mahananda Saikia and Mira 

Saikia has been mutated by way of inheritance. However, the share of Golap Saikia is 

not mentioned in the Jamabandi. Record reveals that Mira Saikia sold 1 Katha 10 

Lessas of land to Dutiram Deka, Upananda Saikia sold 1 Bigha of land to Budheswar 

Bhuyan & 1 Katha 10 Lessas to Dhiren Keot.  

 

(18) Ext.G(2) is the Jamabandi of PP No.45 Dag No.617 for 5 Bighas 4 Kathas 4 

Lessas of „Bhalbari‟. In this patta there are 7 original pattadars, namely, (1) Gangaram 

Saikia, (2) Jogen Saikia, (3) Golap Saikia, (4) Promod Ch. Goswami, (5) Ruhini Kr. 

Baruah, (6) Jogeswar Sarma Bordoloi, and (7) Renu Bora. In this patta share of legal 

heirs of Dhaniram Saikia has not been mentioned. In this patta the names of legal 

heirs of Golap Saikia has not yet been mutated. Record reveals that Golap Saikia has 

sold 1 Katha 10 Lessas of land of this patta to Someswar Bora.  

 

(19) Ext.G(3) is the Jamabandid for PP No. 53 Dag No.508 for 22 Bighas 4 kathas 

12 Lessas & in the name of 8 numbers of pattadars, namely, (1) Gangaram Saikia, (2) 

Jogen Saikia, (3) Golap Saikia, (4) Tonkeswar Bora, (5) Dimbeswar Bora, (6) Phatik 

Bora, (7) Sorumoni Bhuyan, and (8) Khogeswar Saikia. In this patta, the shares of 

original pattadars are not mentioned. Name of legal heirs of Golap Saikia has not been 



 

 

mutated in this patta. Record reveals that Golap Saikia along with Suren Saikia & Anil 

Saikia sold 1 Katha 5 Lessas to Budhinath Mishra, 1 Katha to Diganta Baruah, 1 Katha 

10 lessas to Bornali Sarma, 1 Katha 10 Lessas to Dulal Bhagawati and 1 Katha 5 Lessa 

to Bipul Gogoi.  

 

(20) Ext.G(4) is the Jamabandi of PP No.51 Dag No.512 for 5 Bighas 3 Kathas is in 

the names of pattadars (1) Golap Saikia, Dhaniram, (2) Smt. Dulu Devi Bordoloi, (3) 

Rajen Kr. Bora. Names of legal heirs of Golap Saikia has not been mutated in this 

patta. Record does not reveal sale of any land by Golap Saikia of Dag No.512 of PP 

No.51.  

 

(21) Ext.G (5) is the Jamabandi of PP No.44 Dag No.422,410, 661,635, 601,615 

and 616 for 11 Bighas 2 Kathas 4 Lessas in the name of pattadars, (1) Gangaram 

Saikia, (2) Jogen Saikia, (3) Golap Saikia, (4) Jibeswar Hazarika. In this patta in place 

of Golap Saikia, the names of Upananda Saikia, Mahananda Saikia and Mira Saikia has 

been mutated by way of inheritance.  In this patta also the specific share of Golap 

Saikia is not mentioned. Record reveals that Golap Saikia has sold 2 Kathas of land to 

Ram Bhusan Das, 4 Kathas of land covered under Dag No.601 to Jibeswar Hazarika. 

Golap Saikia along with Gangaram Saikia and Jogen Saikia sold 2 Bighas 4 Kathas 

under Dag No.410 to Rajen Kr. Bora. Record further reveals that Upananda, son of 

Golap Saikia, sold land measuring 1 Katha 10 Lessas covered under Dag No.661 to 

Nilima Bora, 1 Katha 10 Lessas of land of Dag No.661 to Ruma Saikia. Again, 

Upananda Saikia along with Mira Saikia sold 2 Kathas covered under Dag No.661 to 

Dibakar Bora. Record does not reveal sell of land by Mahananda Saikia, son of Golap 

Saikia, under PP No.50, 45,53,51, and 44.  

 



 

 

(22) During cross-examination he mentioned that in the Schedule A to E, the names 

of the heirs of Golap Saikia are mentioned, but in some of those schedules they are 

not shown to be in possession. There is no mention in the record as to the reason for 

them not being in possession of the land even though their name has been mutated 

therein. He also stated that if somebody has purchased any plot of land from the 

given patta and Dag No. and has not got it mutated, then their names will not be 

reflected against the said plot of land.  

 

(23) Thus, from the evidences it reveals that the suit-land has not been formerly 

partitioned amongst the co-sharers and in some of the dag nos. the defendants have 

got their name mutated and even sold parts of it. Records also revealed that the 

original pattadar also sold some parts of the joint property through the period of time. 

Under such circumstances it becomes essential that all the co-sharers of the joint 

undivided property become necessary party to the suit for declaration & partition, so 

that the extent of their right & share can be ascertained. This view finds support in 

the citations submitted by defendant counsel. Pertinent to mention that defendant 

side also relied on the Hon‟ble Calcutta High Court in Bina Debnath Vs. Dilip Debnath 

& Ors., 2011 (99) AIC 473 (CAL. HC). However, perusal of this decision shows that s.2 

& 3 of the Partition Act discussed, wherein the matter was regarding auction sale of 

the property between the co-sharers. This decision is not relevant to the suit in hand, 

hence, not discussed here.  

 

(24) Pertinent to mention that the plaintiff side repeatedly hammered that the 

daughters of (L) Dhaniram Saikia, namely (L) Padumi Saikia, (L) Makoi Saikia & (L) 

Tagar Saikia never mutated their name against the suit-land ever & DW3 being 

Padumi‟s daughter, specifically mentioned that she or her brothers never made any 

claim on the suit-land. Thus, it is clear that they have relinquished their right of the 



 

 

suit-land long back and therefore, are not necessary party to the suit. However, I 

must point out here that irrespective of the fact whether someone has relinquished 

their right or not & whether they have tried to get their name mutated or not, until 

and unless the relinquishment is by way of legally accepted form, such relinquishment 

by a co-sharer has no value in the eye of law and the co-sharer retains their right in 

the undivided property. Non-joinder of the other co-sharers wouldn‟t have become 

fatal if the plaintiff would have recognized their right over the suit-land and asked for 

partition accordingly. However, in the present case, the plaintiff has challenged the 

right of (L) Padumi Saikia, (L) Makoi Saikia & (L) Tagar Saikia & their legal heirs & 

also that of Smt. Lily Saikia iver the joint undivided property and therefore, they 

became necessary party to the suit as their right would be decided without giving 

them an opportunity to be heard. Hence, the suit would fail for non-joinder of Smt. 

Lily Saikia & the legal heirs of (L) Padumi Saikia, (L) Makoi Saikia & (L) Tagar Saikia. 

  

(25) There is another pertinent point that must be discussed here regarding non-

joinder of the purchases of the shares of the undivided joint property. Evidences 

revealed that the defendants sold part of the undivided joint property to different 

parties & record reveals that this purchaser has not been made a part to the suit. A 

similar situation was dealt with by Hon‟ble Patna High Court in the case of Awadhesh 

Singh vs Ramashray Singh & Ors when part of the joint property was sold of by co-

sharers and they were not impleaded. The Hon‟ble Patna High Court observed that, 

“It is settled principle of law that purchasers of co-sharers are necessary parties of the 

case or particularly when the said sale deeds were not challenged by the plaintiff in 

this case. Thus, from the facts and circumstances as discussed above, it is held that 

the suit is also bad for non-joinder of necessary parties.”  

 



 

 

(26) In view of the above discussions I am of the opinion that the suit is bad for 

non-joinder of necessary parties & issue no.2 & 3 is accordingly settled against the 

plaintiff. 

 

ISSUE NO.4: Whether the suit is properly valued and adequate court fee has 

been paid as per provision of law? 

(27) This issue was framed as the defendants challenged that suit properly valued 

and adequate court fee has been paid as per provision of law. I have given the 

objection due consideration and it is seen that the adequate Court Fee as per Court 

Fee Act has been paid. Before parting with this issue it is pertinent to mention that 

whether proper Court Fee has been paid or not is a question between plaintiff & the 

state and not a weapon of defence in hand of the other side. Division Bench of Hon‟ble 

Apex Court in Sri Ratnavaramaraja Vs. Smt. Vimla, AIR 1961 SC 1299, held that, “The 

Court-fees Act was enacted to collect revenue for the benefit of the State and not to 

arm a contesting party with a weapon of defence to obstruct the trial of an action… 

 The defendant who may believe and even honestly that proper court-fee has not been 

paid by the plaintiff has still no right to move the superior court by appeal or in revision 

against the order adjudging payment of court-fee payable on the plaint…… The anxiety 

of the Legislature to collect court-fee due from the litigant is manifest from the detailed 

provisions made in ch. III of the Act, but those provisions do not arm the defendant 

with a weapon of technicality to obstruct the progress of the suit”. Issue no.4 is 

accordingly settled in the positive. 

 

ISSUE NO.5: Whether the plaintiff was compelled to leave her matrimonial 

home by the defendants? 

(28) I have gone through the pleadings and materials available on record. I am of 

the considered opinion that this is a suit for declaration, partition and consequential 



 

 

relief of permanent injunction, which was filed by the plaintiff prayer for share in her 

deceased husband‟s share in the property. Irrespective of the fact whether plaintiff 

was compelled to leave her matrimonial house or not the plaintiff is entitled to a share 

in her deceased husband‟s property as per law. Thus, I am of the considered opinion 

that the question whether plaintiff was compelled to leave her matrimonial home by 

the defendants or not is neither relevant to the matter in hand nor an issue to be 

decided in this suit as the nature of this suit is purely for declaration & partition. 

Perusal of CPC reveals that O.14 r.5 (2) CPC reads as follows, “The Court may also, at 

any time before passing a decree, strike out any issues that appear to it to be wrongly 

framed or introduced.” Hence, in view of the above discussions, I deem it fit to 

strikeout issue no.5 as it appears to have been wrongly introduced. 

 

ISSUE NO.6: Whether the plaintiff is entitled to have one-third (1/3rd) share 

of the suit land? 

(29) Before going ahead with discussion on this issue I deem it pertinent to 

mention that perusal of the pleadings, mainly the plaint, and the evidences forwarded 

reveals that the plaintiff has filed this suit for declaring her right, title and interest of 

the plaintiff over ½ share of land owned and possessed by her deceased husband out 

of the total 1/3rd share of land owned and possessed by her father-in-law (L) Golap 

Saikia. There appears no alternate plea anywhere in the pleadings or evidence where 

the plaintiff has sought 1/3rd share of the suit land. Hence, I deem it fit to amend this 

issue u/O.14 r.5 (2) CPC, which reads as follows, “The Court may at any time before 

passing a decree amend the issues or frame additional issues on such terms as it 

thinks fit, and all such amendments or additional issues as may be necessary for 

determining the matters in controversy between the parties shall be so made or 

framed.” Thus, the amended issue no.6 – 



 

 

“Whether the plaintiff has right, title and interest over ½ share of land owned 

and possessed by her deceased husband out of the total 1/3rd share of suit-

land owned and possessed by her father-in-law (L) Golap Saikia & entitled to 

a partition thereof?” 

Pertinent to mention that both sides have already lead evidence on this point and 

reframing/amending issue no.6 will not be taking the parties by surprise or will 

prejudice any side. 

 

Argument on behalf of Plaintiff: 

(30) The plaintiff side argued that evidence revealed that father-in-law alongwith 

his two brothers jointly owned in Schedule A - E a total of 48 bighas 3 katha 10 lessas 

of land. Specific share of late (L) Golap Saikia though not partitioned in the revenue 

record, all the three brothers had been enjoying their respective share as per mutual 

field partition till their lifetime. After the death of Golap Saikia the entire plot of land 

left by him at the time of his death has been possessed by the two defendants Meera 

Saikia and Upananda Saikia as well as his since deceased son Late Mahananda Saikia 

(husband of plaintiff) by way of inheritance. The plaintiff being a Class I heir of (L) 

Mahananda Saikia is entitled to own and posses half share of total land owned and 

possessed by  (L) Mahananda Saikia in the suit land described in schedule „A to E‟. 

Unfortunately, the jamabandi of the suit land is silent about the specific share of (L) 

Golap Saikia & therefore, the heirs of his brothers are impleaded as proforma 

defendants in the suit. It was further argued that to prove the total suit land plaintiff 

has submitted documentary evidence of the revenue records of the suit land, which 

are not disputed in any manner by the defendants. That plaintiff also led oral evidence 

based on documentary evidence. Ld. plaintiff counsel also argued that the plaintiff 

discharged her burden as to how much property is required to be partitioned and if 

the defendants had knowledge of more land then the onus was on them to prove it. 



 

 

In reliance to this argument ld. counsel for the plaintiff relied on Union of India V. 

Sugali Sugar Works (P) Ltd., AIR 1976 SC  1414. 

 

(31) Beside that, the plaintiff filed prayer u/O.26 r.9 CPC, unfortunately the Local 

Commissioner Report was perfunctory & not as per Writ of Commission. Plaintiff 

prayed for fresh writ for Local Inspection but the prayer was rejected. If the Court 

feels that further enquiry is essential then the Court can do so at this stage also. The 

defendants have sold 8 bighas of land, as admitted in cross-examination. The parties 

of this suit are Hindus and governed by the Hindu Succession Act, 1956 & if the total 

measurement of the joint ancestral land is known, law will presume the individual 

share of each unless the adverse party first specifically disputes the same.  

 

(32) Ld. counsel for the plaintiff reiterated that evidences revealed that the 

defendants and deceased husband of the plaintiff owned and possessed land 

measuring 13 bighas 15 lessas of land on the death of Golap Saikia. The defendant 

No.1 in her cross-examination has admitted that she and her son defendant No.2 sold 

around 8 bighas of land to different persons. DW-2 in his cross-examination has also 

admitted this & that it has been sold during the years 2008-2009. DW-1 in her cross-

examination admitted that she and DW-2 till possessing 4 bighas of land. The report 

of the Local Commissioner also stated that the defendants at present possessing 3 

bighas 13 lessas of land out of the total suit land. Furthermore, defendant No.2 

admitted during cross-examination that although there was no revenue partition of 

the suit land amongst the original pattadar, however, they were enjoying the suit land 

by mutual field partition. So, for having no partition in the revenue record amongst 

the brothers of the predecessors of the defendant there cannot be any bar to the 

Court to pass a declaratory decree as regards the share of the plaintiff in the suit land 

and consequently, decree of partition of her share.  



 

 

 

(33) It was also argued that defendant‟s contention that the share of the (L) 

Mahananda Saikia has been sold or adjusted with the expenditures of his treatment 

couldn‟t be accepted. To prove that contention the defendants could not produce any 

account of the expenditure. Rather DW-2 in his cross-examination has admitted that 

the land was sold in the year 2008-2009. It is natural event that in joint family each 

member contributes for others in need. There is no evidence that plaintiff‟s husband 

took any loan from the defendants for his treatment which the plaintiff should repay.  

 

Argument on behalf of Defendants: 

(34) The defendant side argued that it is not disputed that the plaintiff is entitled to 

get 50% of share of her husband but she is also liable to bear the liability left behind 

by the deceased estate holder. Therefore, 50% of the expenditure incurred for 

treatment of her deceased husband is to be borne by the plaintiff. The plaintiff‟s case 

is ambiguous and no effective judgment and decree can be passed in respect of 

partition of joint family property without specific knowledge about the measurement 

of her share of the entire property from which her share is claimed. As per Survey 

Commission Report the defendants are in possession of total land measuring 3 Bighas 

3 kathas 13 lessas among three legal heirs of (L) Golap Saikia (defendant No.1, 

defendant No.2 and deceased husband of the plaintiff), the share of land for each 

legal heir is 6 Kathas 4.3 Lessas. The defendant No.1 & plaintiff will get 50% share of 

land measuring 6 Kathas 4.3 Lessas before adjustment of amount of expenditure 

incurred for treatment of (L) Mahananda Saikia. The expenditure incurred should be 

adjusted against their shares equally. It was also argued that a declaratory suit 

without prayer for consequential relief couldn‟t be allowed. In support of his argument 

ld. defendant counsel cited the decision in Meera Bai and Ramesh Guru & Anr., 2015 

(148) AIC 362 (M.P. HC). 



 

 

 

My Decision & Reasons Thereof: 

(35) Both sides lead extensive argument regarding how much land was left behind 

by the original pattadars, how much land was sold & what remained. If we peruse the 

written arguments submitted by both sides it is seen that both sides have gone into 

extensive length for calculating the lands in each Schedule, how it was sold, how 

much was left, etc. I appreciate the effort put by ld. counsels for both side to bring 

the suit to the conclusive result and help in ascertaining what would be the share of 

the plaintiff in the schedule lands. Both sides are in agreement that the plaintiff 

should get ½ of the share of (L) Mahendra Saikia‟s property. However, what is in 

dispute is whether the medical expenditures and funeral costs should be adjusted 

against it. I am of the considered opinion that when neither of the parties could prove 

conclusively how much was spent on such expenses it is perfunctory to consider 

whether such adjustments should be done or not.  

 

(36) Coming to the question whether a declaration in favour of plaintiff can be done 

or not, it is seen that the evidences is clear that the schedule land is an undivided 

joint property. Out of this property lands has been sold to different people at different 

point of time. It is true that the Court can declare that the plaintiff is entitled to ½ of 

(L) Mahendra Saikia‟s share of land in the Schedule land, however, this will not 

resolve the issue as seen while discussing issue no.3 that all the co-sharers were 

necessary party to the suit but 11 of these co-sharers were not impleaded. In such a 

situation it is not possible to decide what was the extent of share of (L) Golap Saikia 

in the suit-land. Before parting with this issue I must mention that ld. counsel for the 

plaintiff cited the decision of Hon‟ble Apex Court in Narayan Bhagwantrao Gosavi 

Balajiwale V. Gopal Vinayak Gosavi, AIR 1960 SC 100, however, nothing was 

mentioned as to in connection with which legal point the said decision has been 



 

 

submitted. Furthermore, on perusal of the Apex Court decision I failed to find any 

legal point in this suit that has been addressed. I have also gone through the decision 

Meera Bai and Ramesh Guru & Anr. (supra) relied upon by ld. counsel for the 

defendant, and it is seen that it was in connection with Specific Relief Act & has not 

dealt with any of the issues in this suit, hence, not applicable in the present suit. 

 

(37) Thus, in view of the above discussions I am constrained to hold that in 

absence of all the co-sharers of a joint undivided property it is not possible to pass a 

declaratory decree in favour of the plaintiff or partition the suit-land. Issue no.6 is 

accordingly settled.  

 

ISSUE NO.7: Whether the plaintiff is entitled to the reliefs as prayed for? 

AND 

ISSUE NO.8: To what other relief/reliefs the parties entitled? 

(38) In view of the discussions in the preceding issues it is held that the plaintiff is 

not entitled to the reliefs as prayed for & neither of the parties are entitle to any other 

relief (s). Issue no.7 & 8 accordingly settled.  

ORDER 

(39) THE suit is hereby dismissed. Parties will bear their own cost. Prepare 

a decree accordingly. 

 

              Given under my hand and seal of this Court on this day, the 11th day 

of August, 2017.  

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 



 

 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

 

Dictation taken and transcribed be me: 

 

 

        

(J. K Muru) 

Steno.     



 

 

APPENDIX 

 

Court Witness: 

i) CW-1  - Lat Mandal Sri Bharat Ch. Das 

 

Court Witness: 

i) Ext.A   - Writ of Commission issued to Circle Office, 

Biswanath Chariali.  

ii) Ext.B   - Survey Commission Report  

iii) Ext.C   - Authority Letter  

iv) Ext.D   - Citha copy of Dag No.422 & 508 under Schedule E & C  

v) Ext.E   - Citha copy of Dag No.511 under Schedule A  

vi) Ext.F   - Citha copy of Dag No.512 under Schedule D 

vii) Ext.G   - Citha copy of Dag No.601, 615 & 616 under Schedule E 

viii) Ext.H   - Citha copy of Dag No.617 under Schedule B 

ix) Ext.I   - Citha copy of Dag No.661 under Schedule E 

 

Plaintiff Witnesses: 

i) PW-1   - Smt. Rashmi Saikia 

ii)  PW-2  - Sri Prakash Saikia 

 

Plaintiff Exhibits: 

i. Ext.1  – Forwarding of information under RTI Act, 2005 to the 

plaintiff by the Mouzadar, Sakumata Mouza, Biswanath 

Chariali along with its enclosure.  

ii. Ext.2  – Certified Copy of Jamabandi of PP No.50  

iii. Ext.3  – Certified Copy of Jamabandi of PP No.45  

iv. Ext.4  – Certified Copy of Jamabandi of PP No.53  

v. Ext.5  – Certified Copy of Jamabandi of PP No.51 

vi. Ext.6  – Certified Copy of Jamabandi of PP No.44  

 

 

 

 



 

 

Defendant Witnesses: 

i) DW-1   - Smt. Mira Saikia 

ii) DW-2  - Smt. Mira Bhuyan 

iii) DW-3  - Sri Upananda Saikia 

 

Defendant Exhibits: 

i) Ext.Ka – Certified true copy of Jamabandi of PP No.44 

ii) Ext.Kha – Certified true copy of Jamabandi of PP No.45 

iii) Ext.Ga – Certified true copy of Jamabandi of PP No.50 

iv) Ext.Gha – Certified true copy of Jamabandi of PP No.51 

v) Ext.Unga – Certified true copy of Jamabandi of PP No.53 

  

 

 

 (Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 


